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No person can contemplate the character and qualifications 
of Sir William Jones as a Jawyer, without being struck with 
the profundity of his knowledge and the comprehensiveness 
of his views, and at the same time admiring his untiring zeal 
in bringing about a practical application of law corresponding 
with the immutable principles upon which it is based. There have 
been few individuals, we will venture to say, who have been 
more heartily disposed to subscribe to the following passage, at 
the close of the first book of the ecclesiastical polity, than 
himself :—* Of law, there can be no less acknowledged, than 
that her seat is the bosom of God; her voice the harmony of 
the world. All things in heaven and earth do her homage ; the 
very least as feeling her care, and the greatest as not exempted 
from her power; both angels and men, and creatures of what 
condition soever (though each in different sort and manner,) 
yet all with uniform consent, admiring her as the mother of 
their peace and joy.” 

The studies of law and of government, were considered by 
Sir William Jones to have been too long in the management 
of inquirers, who were merely metaphysicians, or merely the 
retainers of courts. In his own apt and elegant language,—* the 
generous and liberal nature of those studies has been wounded 
and debased by the minuteness of an acute, but useless, philo- 
sophy, and by a mean and slavish appetite for practice and 
wealth.”’ His opinion and ardent desire was, that there should 
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be lawyérs and politicians of a different stamp, and that they 
should be orators, philosophers, and historians. The manner 
in which the law of the Hindu empire was dealt out by the 
Pundits excited alike his observation and indignation, and in- 
duced him to qualify himself by a knowledge of that law to 
render the administration of justice, among the natives of the 
East, more complete and perfect. We have already alluded 
to the energy with which he undertook and performed the for- 
midable work of digesting the Hindu and Mahomedan laws, 
after the model of the pandects of the renowned Justinian. 
This was a work which he did not live to accomplish, but his 
benevolent intentions with regard to it were not disappointed, 
as it was afterwards fully completed according to the plan he 
had judiciously traced.* 

His Essay upon the “ Law of Bailments’ was dictated by 
the consideration that there are few men of any age or station 
who do not almost daily contract the obligations or acquire 
the rights of a hirer or a letter to hire—of a borrower or a 
lender—of a depository or a person depositing, &c. The doc- 
trine of dailments, he thought, had produced “ more contra- 
dictions and confusion, more diversity of opinion and inconsis- 
tency of argument,” than any other part of jurisprudence which 
was as simple. He divided and treated his subject under the 
distinct heads of analysis, history and synthesis: and his ex- 
position of the ancient and modern decisions concerning it, 
and his illustration of the law of England, by comparing it with 
the law of other nations, and by investigating its true spirit, is 
certainly extremely perspicuous and edifying. But upon the 
merits or demerits of this treatise it is unnecessary to enlarge, 
as it has found a place in the library of most lawyers, and has 
moreover been stamped with the approbation of a Mansfield. 
In the conclusion of the treatise he intimates an intention, if 
the method he adopted should be approved, and on the suppo- 
sition of future leisure, to discuss in the same form every branch 
of English law, civil and criminal, private and public; and he 
finishes his essay with the following reflections :—“If Law be 
a science, and really deserve so sublime a name, it must be 


* Mr. H. T. Colebrooke, in the civil service of the East India Company at 
Bengal, from motives of public spirit and a laudable hope of distinction, 
completed the translation of the digest with an ability which has done him 
the highest,credit. 
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founded on principle, and claim an exalted rank in the empire 
of reason; but if it be merely an unconnected series of decrees 
and ordinances, its use may remain, though its dignity be less- 
ened; and he will become the greatest lawyer who has the 
strongest habitual or artificial memory.” In practice, law cer- 
tainly requires ¢wo of the mental faculties; reason in the pri- 
mary investigation of points entirely new, and memory in trans- 
mitting the reason of sage and learned men, to which our own 
ought invariably to yield, if not from a becoming modesty, at 
least from a just attention to that object, for which all laws are 
framed, and all societies instituted—the good of mankind,” 
The plan intimated by Sir William Jones, of affording an es- 
say, like the one on dailments, upon every branch of the law, 
has, we think, justly been considered to indicate an extrava- 
gant estimate of the results to be anticipated from the indus- 
try and studies of any one individual, however unintermitted his 
labours, and however vigorous his intellect. We are of opi- 
nion, nevertheless, that had his exit been less premature, and 
especially supposing him to have attained the advanced age of 
his early friend and school-fellow, Dr. Parr, the benefits which, 
as an author, he would have rendered the science of jurispru- 
dence, would have been far more extensive than has by some 
been imagined. What inclines us more strongly to this opi- 
nion is, that he was not merely a learned man, but also a frac- 
tical one. The common failing of men devoted to letters is a 
want of what is denominated “ common sense”’ in the applica- 
tion of the knowledge acquired by reading; and so on the other 
hand, it often happens that men who are remarkable for natural 
vigour of mind and invention of thought, shew themselves la- 
mentably deficient in the very important information which is 
derived only from books. Sir William Jones, although one of 
the greatest scholars the world ever afforded, was an attentive, 
a nice and a successful observer of human nature and the prin- 
ciples which govern it. The views he expresses of govern- 
ment and of law, and his conduct and advice as relates to a 
happy administration of justice to the natives of India, incon- 
testibly prove him to have been so. He exerted himself to 
compile a code of laws (in which labour he in fact sacrificed 
his life) that should secure the rights and property of the Hin- 
du—but when thus engaged, he was not blind to the impracti- 
cability of attempting to introduce at once the Hindu to that 
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political freedom, which he deemed to be the birthright of Eng- 
lishmen, but the growth of ages. His enthusiastic passion for 
liberty led him to espouse the cause of his countrymen in Ame- 
rica, and to court an intimacy with their revolutionary leaders, 
and yet he was far fram being tainted with the wild theories of 
licentiousness. He acquired stores of knowledge that rendered 
him celebrated throughout the world, not for an ostentatious 
display, not for the gratification of an idle curiosity, and not 
merely for intellectual amusement,—but for the benefit of his 
country and mankind; his primary motive being practical uti- 
lity. The service which a man of such views, qualifications 
and judgment, would have afforded to jurisprudence, who at the 
age of forty-seven years had deliberately determined to devote 
the residue of his life to the discussion and exposition of that 
science, had his life been spared but for twenty years longer, 
would no doubt have been the subject of great and universal 
admiration. 

The duties and character of a judge were accurately under- 
stood and well sustained by Sir William Jones. No character 
could be more offensive to him, as he openly declared, than a 
judge who was ambitious of folitical preferment; and a judge 
who entertains the idea of making his station subservient to his 
private views, was, in his estimation, to be denounced as aman 
dishonourable and mischievous. To give an idea of his judi- 
cial administration, we again have recourse to the authority 
and language of Lord Teignmouth ; “of the ability and conscien- 
tious integrity with which he discharged the functions of a 
magistrate and the duties of a judge of the Supreme Court of 
Judicature in this settlement, the public voice, and the public 
regret, bear ample and merited testimony. The same penetra- 
tion which marked his scientific researches distinguished his 
legal investigations and decisions, and he deemed no inquiries 
burthensome which had for their object substantial justice un- 
der rules of law. His addresses to the jurors are no less dis- 
tinguished for philanthropy and liberality of sentiment, than 
for just expositions of the law, perspicuity and elegance of dic- 
tion; and his oratory was as captivating, as his arguments were 
convincing.” ‘The improvement which the administration of 
justice in India received from Sir William Jones was accord- 
ingly great, substantial and durable, 
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A statesman once told Lord Coke that he intended to con- 
sult him on a point of law: “If it be common law, said Coke, 
I should be ashamed if I could not give you a ready answer; 
butif it be statute law, I should be equally ashamed if I answer- 
ed you immediately.”” The opinion of Sir William Jones, with 
regard to the difficulty of interpreting correctly positive acts 
of the legislature, was in accordance-with that intimated, as 
just mentioned, by Lord Coke. Owing to the imperfection of 
human language, he considered that there were few statutes 
which were entirely free from ambiguity ; and that it rarely hap- 
pened, thatmany minds agreed in the same construction ofthem. 
For interpreting the meaning and spirit of a statute, where the 
language is at all ambiguous, he prescribed the following rules 
which he thought had been established by the wisdom of ages: 

I, The intention of the writer must be sought and prevail 
over the literal sense of terms; but penal laws must be strictly 
expounded, where the sense of the words is at all ambiguous. 

II. All clauses, preceding or subsequent, must be taken to- 
gether to explain any one doubtful clause. 

III. When a case is expressed to remove any doubt, whether 
it was included or not, the extent of the clause, with regard to 
cases not so expressed, is by no means restrained. 

IV. The conclusion of a phrase is not confined to the words 
immediately preceding, but usually extended to the whole antece- 
dent phrase, 

“These,” says Sir William Jones, “ are copious maxims, and, 
with half a dozen more, are the stars by which we steer in the 
construction of all public and private writings.” 

As an author it must be generally allowed, that Sir William 
Jones possessed peculiar excellencies; and his writings afford 
evidence of an early maturity of intellectual powers which has 
been rarely equalled. Several of his compositions, (as he him- 
self remarks,) like those of Pope, were finished before he had 
completed his twenty-eighth year. Among them was the trans- 
lation into French of the life of Nadir Shah which we have al- 
ready mentioned, together with the peculiar circumstances at- 
tending its publication. Ifhis genius were not strictly univer- 
sal, it was equal, at least, to the multifarious objects of its em- 
ployment. When a mere youth, he possesseci a critical skill in 
a greater number of dead and living dialects, than most learned 
men attain in the course of a long life; and there was scarcely 
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a nation whose language he did not ultimately learn, together 
with its history and antiquities. As an original author in his 
native language, upon law, oratory or politics, he has probably 
seldom been exceeded. Even his translations from Latin, 
Greek, French, Arabic, Persian and Sanscrit display an origi- 
nality of mind which is rarely observable in works of such a 
description. As the president of the celebrated society, the 
plan of which he framed, (the Asiatic Society) he imparted ma- 
ny valuable discoveries, and pointed out the path of investiga- 
tion for many more. His poetic talents were exerted upon a 
diversity of subjects, and were at least sufficiently above medi- 
ocrity to render his effusions acceptable to polite and critical 
readers of works of imagination. The following metrical imi- 
tation of a passage inthe fourth Eclogue, may serve as a spe- 
cimen : 

‘*But ah! thou know’st not in what youthful play 

Our nights, beguil’d with pleasures, swam away; 

Gay songs, and cheerful tales, deceived the time, 

And circling goblets made a tuneful chime; 

Sweet was the draught, and sweet the blooming maid, 

Who touched her lyre beneath the fragrant shade; 

We sipp’d tiil morning purpled every plain; 

The damsels slumber’d, but we sipp’d again; 

The waking birds that sung on every tree 

Their early notes, were not so blythe as we.” 

Among the designs meditated by Sir William Jones, and 
which he never accomplished, he mentions the plan of an epic 
poem, which was founded on the same story, which he had ori- 
ginally selected for a composition of the same nature, in his 
twenty second year,—the discovery of England by Brutus. We 
may add, that all the writings of Sir William Jones, (and the 
same remark will apply to his conversation,) were totally free 
from pedantry; and he never on any. occasion betrayed that ar- 
rogance and self-sufficiency which is too often observed in the 
productions and conduct of men who are allowed to possess 
abilities of a superior order. 

A person whose attention has been drawn to the history of 
Sir William Jones, cannot but be curious to know the means 
by which that extraordinary individual succeeded in acquiring, 
in the moderate space of forty-seven years, the astonishing fund 
of knowledge for which he was socelebrated. We cannot give 
a better explanation upon this point, than that which has been 
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given by Lord Teignmouth, whose language is as follows: “ The 
faculties of his mind, by nature vigorous, were improved by 
constant exercise, and his memory by habitual practice had ac- 
quired a capacity of retaining whatever had once been impres- 
sed upon it. To an undistinguished ardour for universal know- 
ledge, he joined a perseverance in the pursuit of it, which sub- 
dued all obstacles. His studies began with the dawn, and dur- 
ing the intermission of professional duties, were continued 
throughout the day, reflection and meditation strengthened and 
confirmed what industry and investigation had accumulated. 
It was a fixed principle with him, from which he never volun- 
tarily deviated, not to be deterred by any difficulties that were 
surmountable, from prosecuting to a successful termination, 
what he had once deliberately undertaken.”” His habit 
seemed to have been regulated by the advice of Lord Bacon, 
which was to relieve his mind from the fatigues of business and 
study by a poem, or a prospect, or any thing which produced 
agreeable images. He rose between three and four, and usually 
walked two or three miles before sunrise. 

What more particularly enabled Sir William Jones, to employ 
his mind so much to his own advantage and to that of the pub- 
lic, undoubtedly was, the regular allotment of his time to par- 
ticular occupations, so that all his studies were pursued without 
interruption or confusion. Like Sir Isaac Newton, he main- 
tained that all men are born with an equal capacity for im- 
provement; and he considered, if he had done the world any 
service, it was the result of industry and thought. This mo- 
desty induced his friend, Thomas Law, to write the following 
lines ; 

Sir William, you attempt in vain 

By depth of reason to maintain, 

That all men’s talents are the same, 

And they, not Nature, are to blame. 
What’er you say, what’er you write, 
Proves your opponents in the right. 
Lest genius should be ill defined, 

I term it your superior mind. 

Hence to your friends ’tis plainly shown, 
You’re ignorant of yourself alone. 


The foregoing’ compliment was thus answered by Sir Wil- 
liam Jones : 





Life, §c. of Sir William Jones. [ May, 


Ah! but too well, dear friend, I know 

My fancy weak, my reason slow, 

My memory by art improved, 

My mind by baseless trifles moved. 

Give me (thus high my pride I raise) 

The ploughman’s or the gardener’s praise, 
With patient and unceasing toil 

To meliorate a stubborn soil; 

And say (no higher need I ask), 

With zeal hast thou performed thy task, 
Praise, of which virtuous minds may boast, 
The best confer, who merit most. 


His amendment of Lord Coke’s well known distich upon the 
allotment of time, while it informs us how his was divided, ex- 
hibits his character in a religious pointof view. According to 
Lord Coke: 


**Six hours to sleep—to law’s grave study six; 
“ Four spend in prayer—the rest to nature fix.” 


The sentiment of Sir William Jones was: 


*¢ Seven hours to law—to soothing slumber seven; 
‘© Ten to the world allot—and att To Heaven.” 


Sir William Jones, was indeed in the true sense, strictly a 
religious man. He was always strongly inclined to a belief in 
divine revelation, and this belief, as we have already related, 
became if possible still more fixed and decided, after he had 
studied the language and investigated the antiquities of the 
East. The idea of a dependence upon and an accountability to 
a supreme being, was always present in his mind. Whatever 
he undertook, he entered upon, with reference to what he deem- 
ed to be the will of the Almighty; and whether his attention 
was directed to languages, tolaw, to history, to poetry or to 
general science, the idea of a supreme being was never absent. 
He was, in fact, one of that class of christians who 

“‘ Look through Nature up to Nature’s GOD;” 


and not of that class who consider that christian duty consists 
only in the observance of certain forms—or in the mere attend- 
dance, at certain times, at certain places. 

A short time before his death, Sir William Jones composed 
the following epitaph, which he intended for himself, and which 
certainly displays some striking features of his character : 
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EPITAPH. 


Here was deposited 
the mortal part of a man, 
who feared GOD, but not death; 
and maintained independence, 
but sought not riches : 
who thought 
none below him, but the base and unjust, 
none above him, but the wise and virtuous; 
who loved 
his parents, kindred, friends, country, 
with an ardour, 
which was the chief source of 
all his pleasures and all his pains, 
and who having devoted 
his life to their service 
and to 
the improvement of his mind, 
resigned it calmly, 
giving glory to his Creator, 
wishing peace on earth, 
and with 
good will to all creatures, 
on the [twenty-seventh} day of [4pril) 
in the year of our blessed Redeemer 
one thousand seven hundred [and ninety-four.} 


By a unanimous vote of the Court of Directors of the East 
India Company a monument was ordered to be erected to his 
memory in the Cathedral of St. Paul’s in London; and a statue 
to be prepared and sent to Bengal, with directions for its being 

eplaced there in a proper situation. 

The works of Sir William Jones, have been given to the 
public in six volumes. Of the papers which compose the 
first two volumes, the far greater number is interspersed with 
the Asiatic Researches, which had previously been the property 
of the public. 

The third volume, opens with six charges to the jury at Cal- 
cutta, between December 4, 1783, and June 9, 1792. This vol- 
ume also contains a letter to the Earl of Cornwallis respect- 
ing the digest of law, for the Hindu and Mussulman subjects 
of Great Britain.—Institutes of the Hindu laws; or, the ordi- 
nances of Menu, according to the gloss of Culluca.—Letter to 
the Right Hon. H. Dundas. Mohammedan Law of Succession 

VOL, Il.——-NoO,. 5 22 
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to property of Intestates.—Preface, English and Arabic.—A} 
Syrajiyya ; or Mohammedan Law of Inheritance. 

The fourth volume contains,—* Ten speeches by Isaeus, in 
causes concerning the Law of Succession to property at 
Athens.—Dedication to Earl Bathurst.—Prefatory Discourse. 
—Attic Laws.—Fragments of Isaeus.—Notes and Commen 
tary. 

‘The Moallakat; or, Seven Poems, which were suspended 
in the Temple at Mecca, with an English prose translation and 
arguments. 

‘Poems, translated from the Asiatic language into English 
verse ; with a preface. 

‘Carminum Liber.—1, Ode Sinica.—2, Persica.—3, Altera. 
—4, Arabica.—5, Ad Laelium.—6, Ad Lunam.—7, Ad Vener- 
em.—8s, Ad Eandem.—Ex Ferdussii poete Persica Heroico.— 
Elegia Arabica.—Fabula Persica.—Ad Musam. 

‘ Essay on the Poetry of the Egstern Nations.—Essay on the 
Arts called Imitative. 

‘The Muse Recalled, an Ode on the Nuptials of Lord Al 
thorpe and Miss Lavinia Bingham.—Qde in imitation of Al- 
cacus—of Callistratus. 

‘Principles of Government, a Dialogue with a Farmer.— 
Character of John Lord Ashburton. 

‘Ad Libertatem Carmen, from Collins’s Ode to Liberty. 

‘Lettre a Monsieur A*** Du P***, 

The contents of the fifth volume are— Histoire de Nadir 
Chah, connu sous le nom de Thamas Kuli Kan, Empereur de 
Perse.—Traduite d’un Manuscrit Persan, par l’ordre de sa Ma- 
jesté le Roi de Dannemark: Avec Notes Chronologiques, His- 
toriques, Geographiques. 

‘ Traité sur la Poesie Orientale, avec les dix Odes D’Hafiz. 

‘ Dissertation sur la Literature Orientale. 

‘ An Introduction to the History of the life of Nadir Shah.’ 

The subjects of volume sixth, as those of all the preceding 
volumes, are miscellaneous. They are as follows : Hipotadesa, 
in four books, on the acquisition of friends, breach of friend- 
ship, peace and war.—The Enchanted Fruit, or the Hindu Wife. 

‘Sacontala, or the Fatal Ring, an Indian Drama from the 
original Sanscrit. 

* Eight Hymns and an Ode from Pindar 

‘Extracts from the Vedas. 
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‘Catalogue of Sanscrit and other oriental MSS. presented 
to the Royal Society, by Sir William and Lady Jones. 

‘Essay on the Law of Bailments, in its analysis, history 
and synthesis. 

‘Enquiry into the Legal mode of suppressing Riots, with a 
Constitutional Plan of future Defence. 

‘ Speech, on the Reformation of Parliament, to the assembled 
inhabitants of Middlesex and Surry, the cities of London a: 
Westminster, and the borough of Southwark. 


OF THE SALE-AND WARRANTY OF HORSES 
| CONCLUDED. | 

We come now to the consideration of warranties of sound 
ness, their nature, extent, and the remedies upon and by virtue 
ofthem. These, as their name imports, are contracts whereby 
sellers engage for the soundness of their commodities to the 
buyers of them. They are usually divided by common law 
writers, into two kinds, express andimplied. Strictly speaking 
however, there is but one sind of warranty of soundness, al- 
though there are two general modes in which such a warranty 
may be proved,—as first, where the intention to warrant is 
proved by direct and express testimony of the terms of the con- 
tract,—and secondly, where that intention is implied from the 
whole tissue of circumstances proved, and as a legitimate de- 
duction from them, like the presumption of any other fact not 
established by direct evidence. 

At the civil law, inasmuch as by its doctrine every sale of 
personalty at a sound price includes a secret warranty of the 
soundness of the thing sold, the remedy in every case of actual 
fraud is, or at least may be, upon the secret contract, and hence 
civilians very properly class cases of fraud under the head of 
implied warranties ; fraud in a sale, being according to their 
system, a breach of that contract of warranty, which the law 
implies from the price. As however the common daw implies 
no warranty of soundness from the price, it is evident that 
though according to it, fraud may be a breach of a contract of 


warranty express or implied, where such a contract exists, yet 


that there may be fraud where there ig no warranty whatever 
: . 
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Cases of mere fraud, therefore, are to be carefully distinguish- 
ed from cases of implied warranties; and it is obvious, that this 
distinction may become of great importance, in considering in 
a given case, the form of action. As an example of an implied 
warranty ; in Jones v. Bowden! it was proved to be the uniform 
course of dealing in auction sales of drugs, if sea-damaged, to 
state the fact in the broker’s catalogue; and as the sale in that 
case was made without any such statement, a warranty of the 
drugs free from sea damage was implied from the usage of the 
trade. Inthe same case, Heath Justice mentioned a trial be- 
fore himself in an action on the sale of some sheep so/d as stock, 
and the evidence being that by the custom of the trade stock 
were understood to be “ shecf that were sound,’ he directed the 
jury that it amounted to an implied warranty that they were 
sound, and that direction was not questioned when the case af- 
terwards came before the court of King’s Bench.? 

Where a contract of sale is made with warranty, the warran- 
ty enters into and forms an essential part of the contract; and 
hence it is, that a breach of the warranty entitles the purchaser 
to treat, if he pleases, the whole contract as a nullity. It fol- 
lows, that the warranty, in order to be based upon the consider- 
ation of the contract of sale, must be made at the same time; 
or at least that being agreed to before, there should be an under- 
stood reference at the time of sale to that agreement. A war- 
ranty made after the completion of the sale, unless indeed upon 
new consideration, is mudum factum, and void at common law. 

It should further be observed, that it being a sound rule of 
evidence that where a contract is reduced to writing, the writ- 
ing is the sole instrument of proof ;—if the contract of sale be 
reduced to writing, though an oral warranty be made, yet not 
being inserted in the instrument, it cannot be proved; and 
therefore will avail nothing. In the language of Ch. J. Sa- 
vage,—“ Suppose one man sells to another a horse: he repre- 
sents him sound, gentle and useful: but a bill of sale is given 
in writing which contains a bare transfer of the animal without 
any warranty or engagement as to his soundness or good qua- 
lities : could the purchaser in that case go back, and prove the 
representations and assertions made before the contract of 


14 Taunt. Rep. 847. 


7 Ib. Heath Jus. Seealso Jones y. Bright, 5 Bingham’s Rep. 533. 
* 
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sale? I think n@t; where a contract has been consummated in 
writing, the presumption is, the writing contains the whole 
contract.”’! 

It is also arule of law, that where authority to do any act is 
conferred by one man on another, every power necessary to 
the doing of it passes incidentally,—power to attain the end, im- 
plying of course a right to use the necessary and ordinary means. 
As it is now most usual, on the sale of horses, to require a 
warranty, a servant employed to sell a horse, when he warrants 
him in the name of his master, may fairly be presumed to act 
within the scope of his authority; and in such a case, the war- 
ranty was adjudged binding on the master.2, And though the 
master should expressly prohibit his servant from warranting 
the animal, yet unless this were known to the buyer, it cannot 
affect the contract; for the public cannot be presumed cogni- 
sant of any private conversation between the master and ser- 
vant.3 This case is analogous to that of a broker, who is au- 
thorized to advertise a ship as a general ship to any port, and 
in his advertisement he warrants that she shall sail with con- 
voy ; the owners are bound by his warranty, though in giving 
it he may have exceeded their orders. The master however 
is only bound by what his servant represented at the time of 
the sale, when acting for him; and not by any acknowledg- 
ments he may have made at another time. Where, however, 
the servant is expressly prohibited from warranting, a distinc- 
tion has been taken between a general, and particular agency, 
“Tf, says Mr. Justice Ashurst, a person keeping livery stables, 
and having a horse to sell, directed his servant not to war- 
rant him, and the servant did nevertheless warrant him, still 
the master would be liable on the warranty, because the 
servant was acting within the general scope of his authori- 
ty, and the public cannot be supposed cognizant of any private 
conversation between the master and servant; but if the owner 
of the horse were to send a stranger to a fair with express di- 


1 Van Ostrand v. Reed, 1 Wendell’s Rep. 432.8. P. Pickering v. Dow- 
son, 4 Taunt. Rep. 779. 

* Alexander v. Gibson, 2Campb. 555. Pickering v. Bask, 15 East, 38. 

* Per Ashurst Jus. Fenn v. Harrison, 3 Shep. 760-1. 

* Helyear v. Hawke, 5 Esp. N. P.C. 72. Riaquist v. Ditchell, cited 2 
Campb. 556. n. a. Abbott on Shipping, Part 2. Ch. 2. 8. 
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rections not to warrant the horse, and the latté® acted contrary 
to orders, the purchaser could only have recourse to the person 
who actually sold the horse, and the owner would not be liable 
on the warranty, because the servant was not acting within the 
scope of his employment.’? This distinction would seem to 
proceed upon the ground, that the situation of the servant gave 
him a general credit in the affairs of his master, beyond the 
terms of his particular commission so that a purchaser might 
reasonably trust to Ais representation, but would be culpably 
negligent in confiding in that of a perfect stranger. It is obvi- 
ous however, that the application of the above rule depends so 
much upon circumstances, that nothing general upon the sub- 
ject can be laid down. 

No particular form of words is necessary to constitute a war 
ranty ; the only question here being, as in other contracts, what 
was the intention of the parties.2. “ To constitute an express 
warranty, says Duncan Justice, for there is none implied in the 
mere sale, no set form of words is required. The word “ war- 
rant,” though it be generally used, is not so technical that it 
may not be supplied by other words. But the words used, 
must be tantamount: they must not be dubious or equivocal ; 
but it must appear from the whole evidence, that the affirmant 
intended to warrant, and not to express a mere matter of judg 
ment or opinion,’—and though it appeared in the case before 
him that the defendant had repeatedly said that the mare 
was perfectly safe, kind, and gentle in harness—-yet this 
was held no warranty. Words insisted on by the vendee 
as a warranty should be submitted to the jury, who are to 
determine whether they constitute a warranty, especially where 
they have no technical meaning. Thus, where the vendor 
said on the sale of a colt, {he is sound and will make a fine 
horse ;” it was held, that these words should be left to the jury, 
particularly as the vendee afterwards declared that there was 
no warranty.4 Any, even the simplest affirmation of the good. 


* Fenn v. Harrison, 3 Shep. 760-1 

? Roberts v. Morgan, 2 Cowen’s Rep. 438. Oneida Manufacturing Sox 
v. Lawrence, 4 Cowen’s Rep. 440. Duffee v. Mason, 8 Cowen’s Rep. 25 
Sweet v. Colgate, 20 Johns. Rep. 203 

3 Jackson v. Wetherill, 7 Serg. and Rawle 481, Sce Chapman vy. Merch, 
19 Johns. Rep. 290. Bacon v. Brown, 3 Bibb. 35. Erwin v. Maxwell, 
Murphey’s Rep. 245 

* Duffee y. Mason, 8 Cowen's Rep. 25 
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ness of the article or animal, provided it indicate an intention 
to warrant, is sufficient, though the word “ warrant” be not 
used;! and without such an intention, the most extravagant 
praise with which a dealer ever commended his wares, will be 
regarded but as the ordinary cant of the market. Thus, where 
the vendor declared at the time of sale, that he couwdd warrant, 
it was held under the circumstances to mean that he wou/d and 
did warrant.2, Andon the other hand, where at the time of sale 
the seller shewed the buyer a written pedigree which he had re- 
ceived from the person of whom he bought the horse, and said, 
“that he sold him according to that pedigree, knowing nothing 
of him further than he learned therefrom, that mark being out 
of his mouth when he bought him,” and the pedigree was pro- 
ved to be false, though the seller at the time of the sale did not 
know it to be so; it was held by Lord Kenyon, that this was no 
warranty. The only rule therefore which can be laid down on 
this head is, that if from the whole transaction, from the words 
used and the meaning the parties appear to have affixed to them, 
an intention to warrant can be collected, there is a warranty : 
otherwise there is not, whatever form of language may have 
been employed. 

‘This contract like every other,is within the power of the 
parties, and may be moulded by them into that shape which 
best suits their views. It may extend to temper, particular 
habits,4 blemishes or diseases, or embracing some of these, it 
may exclude others. Thus in assumpsit on a warranty upon 
an exchange of horses, it appeared that the plaintiff told the de- 
fendant, “ he would not exchange, unless the defendant would 
warrant his horse sound,” to which the defendant replied, “ he 
is a sound horse, except the bunch on his leg;”’ this was held a 
warranty that the horse had not the glanders, or in other words, 


* Roberts v. Morgan, 2 Cowen’s Rep. 438. 

* Bulton v. Corder, 7 Taunt. 405. See Cramer v. Bradshaw, 10 Johns. Rep. 
484. Gilchrist v. Mann, 2 Car. Law Rep. 667. 

* Dunlop v. Waugh, Peake’s N. P. C. 121. 

* In Jockey phrase, a horse may be warranted with a dar, in respect to 
some accidental defect or blemish which does not impede soundness; for 
example, the loss of an eye, or the string halt. The warranty of qualifica- 
tions, or temper, is usually thus stated—* quiet to ride, free from vice, quiet 
in harness;” and in England horses, warranted in either of these points, 
and proving deficient, are by common custom, returned on the third day. 
See Lawrence on the Horse, 156. 
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was sound with the exception above stated... Where however 
general words only are used, as “‘ warranted,” they are construed 
to extend only to “soundness.”’ Thus ina sale with the follow- 
ing notice,—‘ To be sold, a black gelding, five years old, has 
been constantly driven in the plough,—warranted,’’—the war- 
ranty was held to extend to soundness alone.? 

The precise meaning of the term “ unsoundness,” or in other 
words what constitutes a breach of a general warranty of sound- 
ness, is not very definitely ascertained. Its signification is not, 
it seems, restricted to irremoveable organic defects, or to in- 
curable diseases, but embraces hurts and disorders which are 
slight and temporary,—and according to Lord Ellenborough, 
“any infirmity which renders a horse less fit for present service, 
is an unsoundness.”> The meaning of his Lordship will be 
best understood, from a reference to the facts in application to 
which this remark was made. Thatcase turned upon an alleg- 
ed lameness, and it came out from one of the witnesses for the 
defendant, that one of the animal’s forelegs had been bandaged 
because weaker than the other; and upon this proof the verdict 
for the plaintiff seems to have been founded. In exemplifying 
his observation, the learned judge instances 6a cough, which 
for the present renders the animal less useful, and may ultimate- 
ly prove fatal.4 And indeed it has been decided, that a cough, 
unless of a temporary nature, is an unsoundness.’ In a prior 
case it was held by Eyre Ch. J., that a slight lameness occasion- 
ed by a horse having taken up a nail at a farrier’s, was not an 
unsoundness, and he there observes, that “ a horse labouring un- 
der a temporary injury or hurt, which is capable of being speedi- 
ly cured or removed, is not for that, an unsound horse; and 
where a warranty is made that such a horse is sound, it is made 
without any view to such an injury; nor is a horse so circum- 
stanced an unsound horse, within the meaning of the warranty.” 
He was of opinion, that to bring a case within the meaning 


* Roberts v. Morgan, 2 Cowen’s Rep. 438. For particular warranties, 
see Geddes vy. Pennington, 5 Dow. 164. Coltherd vy. Puncheon, 2 D. & R. 
10. Atterbury v. Fairmanner, 8 Moore 32. Joliff v. Bendell, 1 R. & M. 
136. Symonds v. Carr, 1 Campb. 361. 

* Richardson vy. Brown, 8 Moore 338. S.C. 1 Bingham 344. 

* Elton v. Jordan, 1 Starkie N. P. C. 127. * Ibid, 

* Skillitoe v. Claridge, 2 Chitty’s Rep. 425. See Ib. 416. 
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of a warranty of “soundness,” it was necessary, that “ the in- 
jury the horse had sustained, or the malady under which he la- 
boured, should be of a permanent nature, and not such as 
arose from a temporary injury or accident.”! From these de- 
cisions it may be reasonably deduced, that such slight hurts 
and diseases as with a moral certainty can be speedily and ef- 
fectually cured, do not fall within the Jegal meaning of “un- 
soundness,”’*—but that the term is restricted to such defects 
and injuries, which, while they impair the present usefulness of 
the animal, may without improbability hang by him through life. 

The difficulty of ascertaining what is a breach of a warranty 
of soundness, is very much increased by the imperfect state of 
veterinary science. Thus, as to thrushes, sflents and quidding, 
several trials were had in England,in which it was debated whe- 
ther these constituted an unsoundness, or materially affected the 
value of the animal; but the opinions of the farriers and veteri- 
nary surgeons examined were so contradictory, that the Court 
found it impossible to lay down any general rule on the subject.3 
Lawrence (in his celebrated work on the Horse, &c.) says that 
“blemishes may or may not occasion unsoundness. I would 
not (he continues) accept a horse with a false quarter in his 
hoof, as asound one. Broken knees, and loss of hair in the 
cutting places, do not impede a sound warrant; nor do wind 
galls or bog spavins, the horse retaining a sound action: these, 
however, may have been repressed by bandages and astringents 
immediately previous to the sale, and a temporary apparent 
soundness procured; but they may reappear in afew miles 
riding, and if of long standing, will soon produce unsoundness. 
Bone spavins always occasion lameness, temporary or perma- 
nent ; but a horse may have a splentor exostosis, an excrescence 
on the leg bone, which not interfering with the joint, does not 
occasion lameness. Sallenders and mallenders, cracked heels, 
grease, running thrushes, all sufficiently visible, are not decisive 
of unsoundness in a horse, but may have arisen from neglect 
and want of good grooming; the coarseness, however, and round- 
ness of the legs, are indicative of a constitutional tendency to 
these maladies ; and I have known horses, the legs of which 


4 Garment v. Barrs, 2 Esp. N. P. C. 673-4. 
* See Rivers v. Grugel, 2 Nott & M‘Cord, 265. 
? Basset v. Collis, 2 Campb, 524. n. 
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could, by no possibility, be kept whole within doors, particu- 
larly if the horses were tied up in the stall.1”’ 

Although, as has been observed, a warranty may be made by 
its terms to extend totemper, or to any vicious tricks, or habits, 
such as starting, shying, rearing, backing, &c., unconnected 
with the health or muscular power of the animal, yet these do 
not fall within the scope of the term “unsoundness.’”’2 There 
are several bad habits however, which, if not symptomatic of dis- 
ease, may at least be the cause of it, and hence whether these 
constitute an “ unsoundness,” must depend upon the degree in 
which they exist. Thus, crib-diting is said to be a habit which 
leads to indigestion, by occasioning a pernicious waste of saliva, 
without which the digestive process cannot be carried on. In 
its origin, it is merely accidental, arising from bad training, and 
not from any inherent defect in the animal, and in its early 
stages is therefore easily curable. Accordingly, in its incipi- 
ent state it is no unsoundness;? but when it has become in- 
veterate, emaciation and gradual decay of strength appear to 
be its necessary consequences, and it then falls within the mean- 
ing of the term.* So, as to roaring,—in the case of Basset v. 
Collis,’ before Lord Ellenborovgh, it was proved that a horse 
being put to hard work a few days after he was purchased, 
turned out to be a roarer; and a question arose, whether roar- 
ing constituted an “unsoundness?” His Lordship observed 
“that it had been held by a very high authority, (Sir James 
Mansfield,) that roaring is not necessarily unsoundness,y—and 
that he entirely concurred with him in opinion.”’ “If, (he pro- 
ceeds,) the horse emits a loud noise, which is offensive to the ear, 
merely from a bad habit which he has contracted, or from any 
cause which does not interfere with his general health or mus- 
cular powers, he is still to be considered a sound horse. On 
the other hand, if the roaring proceeds from any disease or or- 


1 The Horse, &c. 157-8. 

® Where (says Lawrence) a horse is simply warranted sound, that does 
not extend either to his qualifications or disposition; it merely guarantees, 
that the animal at the time of sale, is neither lame, blind, broken winded, 
or in any respect diseased, or has any impending cause of unsoundness. The 
Horse, 156. 
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* Lond. Law Mag, No. 2. Art. 9. page 351. et Ibid. 
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ganic infirmity which renders him incapable of performing the 
usual functions of a horse, then it does constitute unsoundness. 
The plaintiff has not done enough in showing that his horse 
was aroarer. To prove a breach of the warranty, he must go 
on and show that roaring was symptomatic of disease.” The 
plaintiff being unable to do this, the defendant had a verdict. 

In the subsequent case of Onslow v. Eames! however, before 
the same judge, it being proved by an experienced veterinary 
surgeon, that rearing is occasioned by a constriction of the 
neck of the wind-pipe, which renders it too narrow for accel- 
erated respiration ; and that the disorder is frequently produ- 
ced by soreness of the throat, or some other topical inflamma- 
tion; and that the disorder itself was of such a nature, as greatly 
to incommode a horse when pressed to his speed; his Lordship 
held it to be anunsoundness, By the civil code of Louisiana, 
the redhibitory action (or the action by which a sale is avoided 
on account of a defect or vice in the thing sold,) is given for 
such defects and vices, as render the subject of the sale “ either 
absolutely useless, or its use so inconvenient and imperfect, 
that it must be supposed that the buyer would not have pur- 
chased it, had he known of them.”’ These, with regard to ani- 
mals, are divided into vices of body, and vices of character: 
the vices of body into absolute, the mere existence of which 
gives rise to the redhibitory action—and relative, which give 
rise to it, or not, according to the degree in which they disable 
the object sold. The absolute vices of horses and mules are 
declared to be short wind, glanders and founder.? 

It is usually laid down as a rule, that a warranty does not 
extend to such defects, as were visible to the eye of the buyer; 
for of these he must be apprised at the time of sale. This 
rule must have been grounded on the notion, that inasmuch as 
the defect was visible to the buyer at the time of the purchase, 
it could not have been the intention of the parties that the war- 
ranty should extend to it; for the seller to make or the buyer 
to receive a warranty, which it must have been apparent to 
both was broken at the very outset. As a rule of construction 


192 Starkie’s Cases, 81. 

2 Civil Code of Louisiana, Tit. 7th, of Sale, Chap, 6. sec. 3. Arts, 2496, 
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merely, a mode of ascertaining the intention of the parties, 
and of course passing for nothing where it does not appear to 
be a key to it, this is unquestionably sound. In Butterfield y. 
Burroughs,! the horse was warranted sound, wind and limb, 
and it appearing that he had but one eye, the plaintiff took a 
verdict. On motion in arrest of judgment, it being objected 
that the want of an eye was a visible thing, whereas the war- 
ranty extended only to secret infirmities; it was answered and 
resolved by the court, that this might be a secret infirmity, and 
must be intended to be so, since the jury have found that the 
defendant did warrant against it. It is said that the case of 
Shillitoe v. Claridge,? (which we have not seen) goes far to 
wards disproving the existence of the rule above stated ;% 
though we think, that the fact that the defect was visible and 
known to the parties, might be of great importance in ascer- 
taining their intention as to the extent of the warranty. 
Where a warranty forms a part of a contract of sale, the 
warranty being the consideration, and its truth the condition of 
the purchase, if it be broken, the buyer may treat the whole 
contract as a nullity, return the horse, and refuse to pay the 
price, or recover it when paid, as the measure of his damages 
in an action of assumpsit; or retain the horse, or sell him, and 
notwithstanding, recover the difference between the price and the 
real value or what he sold for, as damages in an action on the 
warranty ; or defend either in the whole or part, as the case 
may be, against an action for the price, when it has not been 
paid.* It appears once to have been held, that an action could 
not be maintained on the warranty, without an offer to return 
the horse. This doctrine however was exploded in the case of 
Fielder v. Starkin.’ There, it appeared, that the plaintiff had 
bought a mare from the defendant for thirty guineas, “ war- 


41 Salk. 211. 

#2 Chit. Rep. 425. 
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ranted sound, end free from vice and blemish.”’ Soon after the 
sale, the plaintiff discovered that she was a roarer, had a tho- 
rough-pin through her hock, and a swelled hock from Kicking; 
but without notice to the defendant or offer to return her, he 
kept her three months after this discovery, giving her physic, 
and using other means to restore her. He then sold her, but 
she was soon returned as unsound, After keeping her four 
months longer, he sent her back to the seller, who refused to 
receive her, and she died on her way back to the plaintiff’s sta- 
bles. During the whole of this period, though the plaintiff had 
been frequently in company with the defendant, it did not ap- 
pear that he had mentioned to him, that the mare was un- 
sound. The jury found for the plaintiff the full price, as da- 
mages in an action on the warranty,—and upon a rule to shew 
cause, Lord Loughborough held, “that no length of time 
elapsed will alter the nature of a contract originally false ; nei- 
ther is notice necessary to be given.”’! Itis advisable however 
to give notice in all cases; since, as his Lordship observed, 
the not giving notice will raise a strong presumption against 
the buyer, that the horse at the time of the sale had not the 
defect complained of; and will make the proof on his part 
much more difficult. 

In case of broken warranty, the expenses of the horse-keep 
cannot be recovered unless the contract has been rescinded by a 
tender and refusal of the animal previous to the bringing of the 
action ; nor then, as it would seem from the observations of the 
Court in Coare v. Caswell,? which contained counts for horse- 
meat, except from the time of such tender and refusal; for it 
was not the seller’s fault that the buyer keptthe animal. When 
he discovered that the warranty was broken, he might instantly 
have sold the horse for what he could get, and recovered the 
residue of the price in damages.3 Where however the vendor 
rescinds the contract, he is liable to the vendee for the whole 
horse-keep.4 And where A. sold and warranted a horse to B. 
and B. sold and warranted him to C., who, the animal proving 
unsound, recovered the price from B. in an action of which A. 
had notice and an option to defend, but returned no answer; it 
was held, that B. in an action on the warranty was entitled to 

1 Fielder vy. Starkin, 1 H. BI. 19. 

*1 Taunt. 367. S.C. 2 Campb. 82, ® Tbid., 

* King y. Price, 2 Chit. Rep. 416, 
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recover of A., not only the price of the horse, but the costs of 
the action brought against him by C.! 

In aff action of deceit on an exchange of horses, where the 
plaintiff alleged a warranty on the part of the defendant that 
his horse was sound, and proved his unsoundness—the Supreme 
Court of Pennsylvania held, that evidence was admissible on the 
part of the defendant, that the plaintiff’s horse was unsound, in 
mitigation of damages.” 

It need hardly be added, that in order to take advantage of a 
warranty, the buyer must strictly perform all conditions annex- 
ed to it, stipulated on his part. In illustration of this, we may 
notice the case of Hills v. Bannister,3 where it appeared, that 
H. sold a bell to B. with warranty that it should not crack 
within a year; and that if it did, he would recast it. It having 
cracked within that time, the Court held that H. was not liable 
on his warranty, without notice and neglect on his part to re- 
cast. So, where the seller of a pair of brown bay coach geld- 
ings, warranted them “ perfectly sound, free from blemish, and 
in no manner vicious,” and agreed that if on trial they should 
prove to have any of the before-mentioned faults, he would take 
them again, and return the buyer his purchase money ; and soon 
after the sale, one of the horses proved vicious and restive in 
the harness, but there was no return until six months after the 
discovery of the fact;—it was held, that the plaintiff could not 
recover upon the warranty ; for, that a ¢ria/ meant a reasonable 
trial; and it was incumbent on the purchaser to return the horse, 
as soon as the faults were discovered, unless indeed he was in- 
duced by any subsequent misrepresentations of the seller to 
prolong the trial. A fortiori, where by the terms of the war- 
ranty, the horse objected to as unsound, is to be returned 
within a limited time, no action can be maintained for the un- 
soundness, unless the return is made within that time. But 
where a horse was warranted sound, and six years old, and it 
was one of the conditions of sale, that he should be deemed 
sound unless returned within two days ; but ten days after the 


4 Lewis v. Peake, 7 Taunt. 153, S. C. 2 Marsh. 431. See Green y. 
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sale he was discovered to be twelve years old, and areturn was 
offered but refused; it was held the vendee might maintain an 
action on the warranty of age, since the condition applied to 
that of soundness merely. 

Where the contract of warranty remains still open, i. e. where 
it is not rescinded by the agreement. of the parties, or accord- 
ing to its own express terms, the vendee cannot recover the 
price on a general count for money had and received to his use, 
but must sue in general assumpsit on the warranty; for the 
breach of the warranty remains yet to be tried, and it would be 
a surprise upon the vendor to do this upon a mere count for mo- 
ney had and received.? Thus, though the vendor of a horse war- 
ranted sound, in a conversation subsequent to the sale, told the 
vendee, that “if the horse was unsound (which he denied) he 
would take him again and return the money,” this was held 
no abandonment of the original contract, which still remained 
open; and though the horse was unsound, yet it was said, the 
vendee must sue upon the warranty, and could not maintain as- 
sumpsit for money had and received to recover back the price 
after a tender of the horse. Where, however, by the express 
terms of the contract it is left in the plaintiff’s power to rescind 
the contract, and he does it; or where, the contract containing 
no such clause, it is rescinded by the assent of parties, as by 
the vendee’s tendering and the vendor’s receiving back the ani- 
mal, the count for money had and received is sufficient ; for here 
the defendant being precluded in the one case by the terms of 
the contract, and in the other by his acceptance, from entering 
into the question of soundness, there is no danger of a surprise 
upon this head.4 If the vendee tenders back the horse, and the 
vendor refuses to receive him, his proper course is to sell the ani- 
mal, and recover the difference between what he gave and what 
he gets for him, in special assumpsit on the warranty ;° or, if he 
chooses, he may retain the horse, and recover the difference be- 
tween the price and the real value, in the same form of action.® 


4 Buchanan v. Parnshaw, 2 T. Rep. 745. 

* Power v. Wells, Cowp. 818. Weston v. Downes, 1 Doug. 23. Payne 
v. Whale, 7 East, 274. 2 Constable’s S.C. Rep. 75. 

* Payne v. Whale, 7 East, 274. 

4 Weston v. Downes, 1 Doug. 23. Towers v. Barrett, 1 T, Rep. 133. See 
Long v. Preston, 2 M. & P, 262. 

* Caswell v. Coare, 1 Taunt. 567, per Sir James Mansfield, C. J. 

* Caswell y. Coare, 1 Taunt. 566, 





180 Sale and Warranty of Horses. {| May, 


It may be observed in conclusion, that to be entitled to re- 
scind the contract of sale upon warranty broken, and recover 
the full price, the buyer should return the animal within a rea- 
sonable time, and in no wise diminished in value, else his only 
remedy is an action on the warranty, to recover damages. 


X. 


* Per Buller J., De Compton’s Case, cited 1 T. Rep. 136. 
® Curtis v. Hannay, 3 Esp. Cas.82. Grimaldi v. White, 4 Esp. Cas, 95, 
Hunt vy. Silk, 5 East, 452. Conner v. Henderson, 15 Mass, Rep. 319. 


TECHNICALITIES OF PLEADING. 
The Case of Hartwell v. Hemmenway, 7 Pick. 117. 


In this case there was a special demurrer to the plaintiff’s 
replication, because the conclusion was, “ of this he fiuts him- 
self on the country,” instead of “this he prays may be enquired 
of by the country.”’ The Court granted leave to amend, without 
terms, saying, “ we are hardly willing to say judicially that this 
conclusion is good in law, for it is well to preserve these for- 
mulas in legal proceedings.” 

It is remarkable that a decision of the King’s Bench, on this 
very point, in Trinity Term, 12 Anne, is not inserted in any of 
the digests or treatises, except in Stephens on Pleading, 248. 
We therefore give it somewhat at large. Had this case been 
cited, or seen by the court of Massachusetts, they would un- 
doubtedly have overruled the demurrer in Hartwell y. Hem- 
menway. 

Weltale v. Glover, 10 Mod. 166, was an action of debt upon 
abond. The defendant pleaded arelease. The plaintiff repli- 
ed, that the release was not by deed, ct de hoc fronit se super pra- 
triam:. The defendant demurred specially, because the plain- 
tiff coght to have concluded et hoc petit guod inquiratur per fiu- 
triam. Joinder in demurrer. The case was argued by Mr. Dee, 
for the defendant, and by Mr. 4zan, for the plaintiff. 

Parker, Ch. Justice. The difference taken by Mr. Azan, be- 
tween negative and affirmative pleas, seems to me very reason- 
able. And I think it highly probable that the original reason 
why the entry for the defendant has been et de hoc ponit, &c., 
and that for the plaintiff, e¢ hoc petit, &c. might be, that for the 


most part, general issues are in the negative, and replications 
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in the affirmative. The question is not, which way the stream 
and current of precedents run; for that Mr. Azan gives up, 
and he must do so; but whether it be a form so necessary, that a 
small variation (and that not in sense) from it will be errone- 
ous, and upon a special demurrer prevent the plaintiff’s hav- 
ing his judgment. Not one authority has been cited to prove 
this. Mr. 4zan has mentioned four or five precedents, not to 
overthrow or alter the general form of precedents, but only 
to prove that this form of words is not essentially necessary. 
Besides, it is to be considered that these words now objected 
to are legal words, not fanciful words of the party’s own inven- 
tion. For the writ of venire recites of beth parties, guod po- 
suerunt se sufier fatriam; and then the entry, fredictus simili- 
ter the plaintiff, &c. imports that he too fonit se super fatriam; 
the very words here are objected to as improper for the plain- 
tiff. So again, when the plaintiff concludes, et hoc fetit quod 
inguiratur per fatriam, &c. the entry is, et predictus defendens 
similiter, &c. viz. hoc petit, &c. from whence it manifestly ap- 
pears that neither of these expressions are impreper for either 
of the parties to use.” 

“The rest of Judges being of the same opinion, judgment nisi 
was given for the plaintiff.” 


LATE JUDICIAL DECISIONS. 


yo The Quarterly Digest of English Cases was not received 
in season for the present No. 


Powers of Attorney.—The New York Mercantile Advertiser 
states, that the Superior Court, sitting in that city, has made 
the following important decision on the subject of powers of 
attorney. A note, indorsed under a power of attorney, was dis- 
counted by one of the banks in New York, and the proceeds 
drawn out by the agent. It appeared, however, that, on the 
day previous, the principal to whom the note belonged, and 
who resided in Massachusetts, had died, without any know- 
ledge of the event, on the part either of the bank or the agent. 
The Court held that the indorsement was void—that, by the 
common law, death, whether known or not, operates as an in- 
stantaneous revocation—and that, as a necessary consequence, 
the bank could not recover on the note. The principle of the 
decision, as will be seen, is equally applicable to the case of a 
transfer of stock, or any other act, done under a power. 


VOL. Il.—NO. 5. 24 
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From the 6th volume of Randolph’s ( Vir.) Reports. 
ip 1 


State Righte. A law which deprives a person of his vested 
rights of property, without a full indemnity, is contrary to the 
Constitution and void. [In this case it was remarked by 
Green J.—~“‘ The Legislature in passing the Act of 1819, did 
not intend to invade private rights, but proceeded, no doubt, 
upon the belief, that the rights of the owners of mills general- 
ly, were subordinate to the public right of navigation; a ques- 
tion, on which there may well be a difference of opinion. The 
Constitution, however, declares, that the legislative and judicial 
departments shall be distinct and separate; so that neither 
shall exercise the powers properly belonging to the other. The 
questions, whether the rights of owners of mills, or of the pub- 
lic, for the purposes of navigation, are preferred by law gene- 
rally, or in any particular case, are emphatically judicia? in their 
nature, depending on the effect and construction of former laws; 
and if upon a full and careful consideration, we conscientious- 
ly differ in opinion in any particular case from the Legislature, 
we are bound by the highest obligations of duty to ourselves 
and our country, to pursue our own judgment.”’—Per Coulter J. 
in same case—* No right exists, by our institutions, to condemn 
the private property of one man to the use of another, merely 
on the ground that he will make a better use of it.”| Cren- 
shaw v. Slate River Company, 6 Rand. 245. 

Emancipation of Slaves. A promise by a master to emanci- 
pate his slave, after the performance of a certain condition, 
cannot be enforced by a court of equity, even though the con- 
dition be complied with. The jurisdiction of equity extends 
only to cases where the pauper has a /ega/ right to freedom, 
but there is some impediment to the assertion of that right in 
a court of law. Sawney v. Carter, 6 Rand. 173. 

Executors and Administrators. A testator directs his exe- 
cutors to sell his land “provided the said land will sell for as 
much as, in their judgment, will be equal to its full value: 
Theexecutors renounce. Anadministration with the will annex- 
ed, may sell the land under the authority of the statute, for the 

roviso in the will does not differ this case from other cases in 
which the executor is authorised to sell. Brown v. Armistead, 
6 Rand. 594. 

Frauds, Statute of. The Statute of Frauds is a wise and 
salutary law, and should be fairly and fully carried into execu- 
tion by the courts. Cutler v. Hinton, 6 Rand. 509. 

There having been a written agreement on a sale of land, 
that the purchaser shall search for coal for a limited time, and 
on finding it, shall pay an augmented price, for the land; a 
farol agreement, varying the written instrument, by extending 
the time for the search, is within the statute, and will not be 


enforced by a court of equity. Heth’s Ex. v. Woolridge’s Ex. 
6 Rand. 605. 
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[From Rawle’s ( Penn.) Reports. | 


Stoppage in Transitu.—If goods are shipped on credit, in a 
foreign port, on board the consignee’s own ship, the master of 
which signs a bill of lading, by which they are to be delivered 
to his owner, the transitus is at an end by the delivery to the 
master; and the consignor cannot afterwards stop the goods, in 
case of the insolvency of the consignee before their arrival.— 
Boiin, &c. v. Huffnagle, 1 Rawle, 9. 

[N. B. From this decision Huston, J. & Smith, J. dissented.] 

Bill of Lading.—The master of a vessel arriving at the port 
of Philadelphia from a foreign port, is not bound, by the bill of 
lading, to deliver the goods personally to the consignee. The 
liability of the ship owner ceases when the goods are /anded at 
the usual wharf. Cofe, &c. v. Cordova, 1 Rawle, 203. 

Water Courses.—In an action for overflowing the plaintiff’s 
land, by the erection of a dam on the land of the defendant, in 
which the nature and extent of the alleged injury are specially 
described in the declaration, the plaintiff is entitled to a verdict 
for nominal damages, if he fail to prove the particular injury 
complained of, or any other actual injury.—Pastorius vy, Fisher, 
1 Rawle, 27. 

An injury to the grantor’s mill-race, is an injury to his mill, 
for which he is entitled to damages.— Butz y. Ihrie, 1 Rawle, 
218. 

Release-—A receipt, not under seal, to one of several joint 
debtors, for his proportion of the debt, discharges the rest. 
(Contra, in 8 Johns. 304.—9 Johns. 310.—2 Johns. 449.—and 
7 Johns. 207.) Huston, J. who gave the opinion of the Court, 
referred to 1S. & Rawle, 312, as fully settling that a seal is not 
necessary to a release of a debt, secured by the most formal 
sealed instrument. He remarked, also, “It has become too 
common for men of good character and ‘principles, but who 
trade on borrowed capital, to fail, and their creditors are glad 
to receive fifty cents in the dollar, and give a discharge in full; 
and I do not know the lawyer who would be hardy enough to 
deny the validity of such discharge, although given after the 
money was due, and although the discharge was not under seal, 
or although it might be doubtful whether it could more proper- 
ly be called a receipt, or a release, or a covenant never to sue, 
if the meaning can be certainly ascertained, and no fraud, con- 
cealment, or mistake at the giving it, it is effectual.” —Jilliken, 
&c. v. Brown, 1 Rawle, 391. 


[From No.1, Vol. 7, of Pickering’s ( Mass.) Reports. ] 


Assignments in Trust for Creditors.—A debtor being about 
io stop payment, made a certain deed of land, and at the same 
time, and as part of the same transaction, an indenture tripar- 
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tite was made between the grantee, the debtor, and three credi- 
tors, whose demands were equal to the value of the land, declar- 
ing the conveyance to be in trust for the security of those de- 
mands. It was the intention of the parties that the debtor 
should afterwards make a general assignment of all his pro- 
perty for the benefit of all his creditors, and that his land 
should constitute a part of the funds to be distributed among 
them, and the conveyance was made to prevent the land from 
being attached in the meantime, but if a general assignment 
should not be made, the conveyance was to have its legal effect 
for the benefit of the three creditors. Held, that the convey- 


ance was fraudulent as against an attaching creditor.—Johnson 
v. Whitwell, 7 Pick. 71. 


Liability for defect and non-repfair of Roads.—A traveller, in 
order to be entitled to recover damages of a town, &c., for loss 
caused by a deficiency in a road, is not bound to look far ahead 
in order to guard against obstructions which ought not to be 
suffered to exist :—Thus where a person travelling with a horse 
and wagon might, from an eminence in the road, have seen that 
a causeway at a considerable distance, which he intended to 
pass over, was covered with water, but when he descended the 
hill the causeway was out of sight until he had proceeded too 
far either to turn back or goon with safety, it was held, that he 
was not guilty of negligence; and as he then used ordinary 
care in endeavouring to extricate his horse from the danger, 
but without success, he was held entitled to recover for the 
loss.—Jchnson v. In. of Bridgwater, 7 Pick. 188. 

Watercourse.—Where the defendant was owner of an exist- 
ing mill, and the plaintiff rightfully erected a mill-dam above 
it on the same stream, it was held that the defendant had no 
right to increase the height of his dam to a level with the 
plaintiff’s wheel, and thereby to obstruct the wheel by backwater. 


RESIGNATION AND ANECDOTES OF MR. J. 
BURROUGH. 


As most of our readers are familiar with the opinions of Mr 
J. Burrough, who has lately resigned his seat in the King’s 
Bench, they may be interested in the following information re- 
specting his judicial qualifications and amusing peculiarities, 
which we have taken from a late English Journal : 


Mr. J. Burrough had not the advantage of a university edu 
cation; nor indeed, was he ever remarkable for learning or 
literary acquirements ; though that may be attributable in some 
measure to the close attention he paid to special pleading; abranch 
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of practice pursued by him for several years before he was called 
to the bar. On being called, he attended the Hampshire sessions 
and western circuit; and he has been heard to say that his profits, 
at a single session, often exceeded one hundred guineas. He held 
a high rank on the western circuit, though he never arrived at 
the dignity of a leader. In 1816, he was raised to the bench; 
where he continued to distinguish himself, as before, by a pro- 
found knowledge of certain branches of law, particularly of spe- 
cial pleading; and by the kindness and simplicity of his de- 
meanour. It is said, that, upon his elevation, he made it his 
formal request to the bar, that they would not call him “ Jem- 
my” in court. He was, it may be easily supposed, extremely 
averse from the least shadow of affectation; of which some 
amusing instances are told. The following may pass for a spe- 
cimen: A man was tried before him for stealing a pair of 
breeches. The prosecution was conducted by a young barris- 
ter, who, seeing a female witness in the box, and the court 
crowded with ladies, thought proper to speak of the stolen gar- 
ment as inexpressibles. “ Inexpressibles!” said the judge, “ in- 
expressibles—lI don’t find any mention of such a thing in the 
indictment.” ‘ Why no, my lord,” simpered the counsellor; 
“T thought, my lord, it might be as well”—(and here he wink- 
ed and nodded, in the vain endeavour to inspire the judge with 
the same regard for propriety); “the indictment mentions 
breeches.” ‘Then why couldn’t you say breeches at once? 
Here, Mr. Under-Sheriff, please to hand them up to the lady. 
Now, ma’am, are you ready to swear that those are your hus- 
band’s breeches?’’—His mode of illustration was also remarka- 
bly quaint. We once heard him begin an address to the jury in 
this manner, “ Gentlemen, you have been told that the first is a 
consequential issue; now, perhaps, you don’t know what a con- 
sequential issue means; but I dare say you understand nine-pins. 
Well then, if you deliver your bowl so as to strike the front pin 
in a particular direction, down go the rest; just so it is with 
these counts; knock down the first and all the rest will go to 
the ground ; that’s what we call a consequential issue.”—Mr. J. 
Burrough was always rather popular with the bar, his chief 
fault being the remaining too long upon the bench; and as he 
is not likely to commit that fault again, we shall say nothing 
more about it. Mr. Serjeant Bosanquet, Mr. Taunton, Mr. Al- 
derson, and two or three more are spoken of for the vacant 
appointment; we believe the Serjeant will have it; indeed he 
ought to have been on the bench long ago. 





Judiciary Intelligence. 


Pudictary intelligence. 


{From the National Intelligencer.] 

Messrs, Gatrs & Szaton,—Having had a curiosity to see how many cases 
had been reversed or affirmed by the Supreme Court of the United States, 
1 examined the Reports of Dallas, Cranch, Wheaton, and the two first vol- 
umes of Peters. The result is shown by the enclosed statement. 

March 15, 1830. Yours, &c. A. B. 


The whole number of reported cases in which the Supreme Court of the 
United States has reversed or affirmed the judgments of the Courts be- 
low, including the cases of 1829; of which 425 have been affirmed, and 
329 reversed, viz. :— 

Rate per ct. of 

Districts. Affirmed. Reversed. affirmances. 
New Hampshire, 3 1 2 
Massachusetts, 28 18 57 1-2 
Rhode Island, 16 165 
Vermont, :” 0 
Connecticut, 4 4 $2 
New York, 15 14 
New Jersey, + 
Pennsylvania, 21 
Delaware, + 
Maryland, 39 
District of Columbia, 137 
Virginia, 15 
North Carolina, 3 
South Carolina, 
Georgia, 
Ohio, 
Kentucky, 
Tennessee, 
Illinois, 
Indiana, 
Missouri, 
Alabama, 
Mississippi, 
Orleans, 
Louisiana, 
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329 56 1-3 
The average rate of the whole number of affirmances is 56 1-3 per cent. 
The rate of those from the District of Columbia, is 58 1-2 per cent. The 
average rate of those from the other Districts, is 55 2-5 per cent. 


Supreme Court of the United States. 


The Court adjourned on Monday, the 22d of March, after disposing of 
seventy-two causes, leaving a docket of seventy-one for the next term. 

The cases decided are to be reported by Mr. Peters, in two volumes, be- 
ing too voluminous for a single volume. 

Before adjourning, the Court promulgated the following Rule of Court. 

‘* The Court, on the second day in each term hereafter, will commence 
calling the cases for argument in the order in which they stand on the 
docket, and proceed from day to day during the term, in the same order; 
and if the parties, or either of them, shall be ready when the case is called, 
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the same will be heard. And if neither party shall be ready to proceed in 
the argument, the cause shall go down to the foot of the docket, unless 
some good and satisfactory reason to the contrary shall be shown to the 
Court. That ten causes only shall be considered as liable to be called on 
each day during the term, including the one under argument, if the same 
shall not be concluded on the preceding day. No cause shall be taken up 
out of its order on the docket, or be set down for any particular day, ex- 
cept under special and peculiar circumstances to be shown to the Court. 
Every cause which shall have been twice called in its order, and passed, 
and put at the foot of the docket, shall, if not reached during the term it 
was last called, be dismissed, and no longer continued on the docket.” 


Biterary Lntelligence, 
AND ADVICE OF REPORTED CASES, 


A History of English Law; or an attempt to trace the Rise, Progress, and 
successive Changes of the Common Law, from the earliest period to the 
present time; by George Crabb, Esq., of the Inner Temple, has lately been 
published in England, and since received in this country. The object of 
this work, the author says, ‘‘ is to give form and consistency to the nume- 
rous historical notices which lie scattered in the works of others—to pre- 
sent in a regular series, all the most important facts which serve to show 
the state of the English law at different periods, and to point out the various 
causes and consequences of the successive changes as they arose.” Many 
anecdotes and facts, illustrative of the history of English law, have found a 
place in this work, which are not to be found in the well known work of 
Mr. Reeves upon the same subject. 


No. 1. of Volume 7th of Connecticut Reports, has been lately published. 


No. 1. of Volume 7th of Pickering’s (Mass.) Reports, Yhas been lately 
published. 


Volume 15th of English Common Law Reports, by Sergeant & Lowber, 
was published about a month ago. This volume contains the cases decided 
in the King’s Bench and Common Pleas, in 1827-9. The Judges of the 
King’s Bench, during the period comprised in the volume, are,—Lord Ten- 
terden (formerly Sir Charles Abbott), Chief Justice,—Sir John Bailey, Sir 
George Sawley Holroyd, and Sir Joseph Littledale.—Of the Common Pleas, 
Sir William Draper Best, Chief Justice,—Sir James Allan Park, Sir James 
Burrough, and Sir Stephen Gaselee.—.{ttorneys General, Sir Charles We- 
therell, Sir James Scarlett—Solicitors General, Sir Nicholas Conyngham 
Tindal, Edward Burtenshaw Sugden. 

An abstract of the cases contained in this volume, was given some time 
since in the Law Intelligencer. . 


Illinois Reports.—Proposals have been issued for publishing by subscrip- 
tion, at Kaskaskia, ‘* Reports of Cases argued and determined in the Su- 
preme Court of the State of Illinois, from its first organization, in 1819, to 
the end of December term, 1829, by Sydney Breese, Counsellor at Law.” 

The work, before being put to press, will undergo the revision of Justices 
Lockwood and Smith, and if published, may be depended upon as contain- 
ing, if not much erudition, a faithful and accurate statement of each case, 
and of the opinion of the Court thereupon. It will be published on good 
paper and good type, so soon as 300 subscribers are obtained, and, with the 
marginal notes, references, and index, will make an octavo volume of about 
250 or 300 pages. It will be afforded to subscribers, well bound in com- 
mon law binding, at $3 50 a copy. 





IN PRESS. 


A New Edition of SELWYN’S NISI PRIUS, from the 
last English Edition, with Notes by Wheaton ; and addition- 
al Notes and References to American decisions, by T. I. 
Wharton, Esq. will shortly be published by E. F. Backus of 
Albany. 


P. H. NICKLIN & T. JOHNSON, will shortly 
publish— 


CONSTITUTIONAL LAW, being a view of the Juris- 
diction and Practice of the Courts of the United States, and 
of Constitutional points decided. Second Edition, with ad- 
ditions and improvements. By Tuomas Sereeant, Esq. 


ENGLISH COMMON LAW REPORTS, Vol. 16th ; 
Containing the additional Cases in Eight Volumes of Dowt- 
ing & RyLanp’s Reports. 


For Sale, as above, 


A Few Copies of REES’S CYCLOP ZEDIA. 


Complete in Boards, $120 00. 
co. Sheep, $150 00. 





